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By the Commission: Commissioner Quello concurring and issuing a
statement.

I. INTRODUCTION

1. The Commission has before it for consideration: (i) license
renewal applications filed for the above-captioned radio stations
in Clayton, Missouri; (ii) a Petition to Deny timely filed on
January 2, 1990, by the Missouri State Conference of Branches of
the NAACP and various local NAACP branches (collectively "NAACP")
against the renewal applications of the captioned broadcast
stations ; (iii) the opposition to the petition filed by the
licensee on February 23, 1990; (iv) the licensee's responses to
staff letters of inquiry; (v) the NAACP's reply comments and
additional pleadings; and (vi) the license~'s responses to
NAACP's comments and additional pleadings.

The renewal applications of several other petitioned
Missouri stations have been addressed in a separate Commission
order.

2 Although Section 1.45 of the Commission's rules, 47 C.F.R.
§ 1.45, does not authorize the additional pleadings filed by either
party subsequent to the NAACP's reply pleadings, we will consider
the submissions in this case as part of our overall public interest
analysis. 47 U.S.C. § 309(a).
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2. STANDING. In challenging an application purs-pt'lt tJi~tion
309{d) of the Communications Act, a petitioner must demonstrate
party in interest status. In addition, a petitioner must, as a
threshold matter, submit, "specific allegations of fact
sufficient to show ... that a grant of the application would be
prima facie inconsistent with [the public interest, convenience
and necessity]. 47 U.S.C. § 309{d) (1); Astroline Communications
CQ. v. FCC, 857 F.2d 1556 (D.C. Cir. 1988) (AstrQline); DYQygue
T.V. LimitedPartner,hip, 4 FCCRcd 1999 (1989). The
allegatiQns, except fQr thQse Qf which official nQticemay be
taken, must be suppQrted by the affidavit of a person with
knowledge Qf the facts alleged. 47 U.S.C. § 309(d) (1).

3. Along with its petitiQn, the NAACP submitted a SWQrn
declaration from Rev. James P. DeClure, president Qf the St.
Louis Branch of the NAACP whQ indicates that he listens tQ
stations KPUO/KPUO-FM and that he WQuid be seriQusly aggrieved if
the petition is not granted. Accordingly, we find that the NAACP
has standing tQ petitiQn KFUO/KFUO-FM's renewal applications.

4. EEQ RULI. Section 73.2080 of the CQmmission's Rules, 47
C.F.R. § 73.2080, requires that a broadcast licensee refrain from
employment discrimination and establish and maintain an
affirmative action program reflecting positive and. continuing
effQrts to recr4it, emplQY and promote qualified women and
minQrities. When evaluating EEO perfQrmance, the CQmmissiQn
fQcuses Qn the licensee's effQrts tQ recruit, employ and promQte
qualified minQrities and WQmen and the licensee's ongQing
assessment of its EEO effQrts. Such an assessment enables the
licensee tQ take corrective action if qualified minorities and
WQmen are not present in the applicant pool. The Commission also
focuses on any evidence of discrimination by the licensee. ~
Sections 73.2080{b) and 73.2080(c).

5. When the renewal application indicates an absence of
discrimination and a record of adequate EEO effQrts, the
application is granted, if otherwise appropriate. When it fails
to evidence a record of adequate EEO efforts, the Commission may
impose a variety of sanctions or remedies, such as repQrting
conditions, renewal for less than a full term,fQrfeiture, or a
cQmbination thereof. Further, the Commission will designate the
application for hearing if the facts so warrant. Amendment of
Part 73 of the CQmmis,i9n's Rules Concerning EQUal Employment
Opportunity in the Broag~ast Radio and Television Services, 2 FCC
Red 3967 (1987) (Broadcast EEO), petitiQn fQr recon. pending; see
gl§Q 4 PCC Rcd 1715 (1989) (request for clarification by the
National AssociatiQn of Broadcasters). ~~, BeaUmQnt Branch
of the NAACP and the NstigUal Black Media CQalition v. FCC, 854
F.2d 501, 506 (D.C. Cir. 1988); Bilingual Bicultural CQalition on
Mass Media, Inc. v. FCC, 595 F.2d 621 (D.C. Cir. 1978).

6. For the reasons discussed in detail, infra, we find that an
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evidentiary hearing is needed to resolve substantial and material
ques.tions·of fact as to whether The Lutheran Church/Missouri
Synod has the requisite qualifications to remain a Commission
licenaee. The i"\les designated for hearing concern KFUO/KFUO­
FM's violation of our EEO Rule and possible misrepresentation or
lack of candor.

II.BACECDomm

7. On S~ptember 29, 1989, The Lutheran Church/Missouri Synod
(hereiJ;1after "the licensee") filed3applications to renew the
licenses of $tations KFUO/KFUO-FM, Clayton, Missouri. The
licensee indicated that when vacancies occured, its policy was to
seek out qualified minority and female applicants. It stated,
"We deal only with employment services, including state
employment agencies, which refer job candidates without regard to
their race, color, religion, national origin or sex. We contact
the various employment services and actively seek female and
minority referrals ... " The licensee claimed to have hired a
total of six persons, tw? white males and four white females
during the renewal year. The renewal applications were signed
by Ralph A. Bohlman, president of The Lutheran Church - Missouri
Synod.

8. Prior to receipt of the NAACP's petition, we requested that
the licensee supplement its applications with details about
recruitment efforts, as well as minority and female referrals
because this data was originally omitted from the renewal
applications. In its supplement, filed December 29, 1989, the
licensee indicated that it sent general recruitment letters to
three employment/personnel agencies and six educational
institutions during the license term, but received no minority
referrals. s It described some minority specific recruitment
efforts taken in the last several months of the license term,
reiterating that it hired six persons, all for upper-level

KFUO (AM) programs a religious format i KFUO (FM) has a
classical music format. The license term ended February 1, 1990.

Appended to the renewal applications was a completed
acknowledgement form letter, dated July 21, 1989, from one of the
licensee's referral sources indicating receipt of a recruitment
letter from KFUO/KFUO-FM.

S We note that the sample recruitment-letter, dated July 18,
1989, and appended to the supplement, refers only generally to job
openings at KFUO(FM). The letter does not reference any specific
types of vacancies at the station, nor does it indicate the type
of skills or educational level required for any jobs at the
station. The licensee states therein that it seeks minority and
female referrals and will contact the source as job openings occur.
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positions, from October 1, 1988, to September 30, 1989. 6

9. In its January 2, 1990, petition, the NAACP asserted that
KFUO/KFUO-F!'o1'S EEO program failed to indicate contact with
minority org_nizations, media, or schools. Further, it charged
that the stations did not indicate any minority and female
referrals or hires .. The NAACP noted that the only full-time
minority employee was an Hispanic -- a minority group "not
represented in the market in significant numbers." Asserting
"self-evident"EEO non-compliance by KFUO/KFUO-FM, the NAACP
advocated designation of the renewal applications for hearing.

10. In its opposition, the licensee argued that it had used
multiple referr~l sources during the license term, not just
employment agencies. Nevertheless, the licensee indicated
<several fCiLctors which "militat [e) against widespread employment
recruitment at KFUO." First, it receives a large number of
applications from write-in candidates due to the specialized
nature .of the program formats (religious and classical music) .
Second, because the stations' studios are located on the campus
of Concordia,Seminary, it has a reciprocal arrangement with the
seminary to provide broadcast training to seminary students or
their spouses in exchange for rent free studios. KFUO/KFUO-FM
stated that seminary students and their spouses fill non­
specialized positions (jobs which do no; require theological
training or classical music expertise) . Third, according to the
licensee, management turnover has made it difficult to maintain a
consistent recruitment program.

11. Regardillg hires, the licensee contended that it employed
minorities at a rate equal to the availability of those who
possess the skills needed to work at the stations. The licensee
explained that its formats require that nearly all upper-level
positions (i...:JL.., the majority of its jobs) be filled with persons
with classical music expertise or theological training. It
submitted that only 5% of Lutherans in the St. Louis area are
minorities and those with "Lutheran training" constitute 2% of

6 The St. Louis Missouri-Illinois Metropolitan Statistical
Area (MSA), where the stations are located, includes 43.2% females
and 15.6 minorities (14.1% Black, .8% Hispanic, .5% Asian-Pacific
Islander and .2% American Indian) .

7 The record reveals that seminary spouses (White, female)
were hired for three full-time positions (two office/clerical, one
professional). One seminary student (white, female) was hired for
a full-time office/clerical vacancy. Thirteen seminary students
were hired for part-time announcing positions (12 white males, one
white female). Also, the spouse of a seminary student was hired
as a part-time secretary (white, female). These hires occurred
over the period October 1, 1986, through October 31, 1989.
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the St. Louis population. The licensee stated that a recent
audit'of KFUO{FM) 's listeners revealed that 3.7% (or 2,693) are
Black. It reasoned that the FM station's Black audience (which
it calculated as .1% of the overall St. Louis population) ,
represented the total local availability of minorities with
classical music training.

12. To evaluate further the stations' BEO efforts, we sent a
letter to KFUO/KFUO-FM on January 4, 1990, requesting the number
of hires from October 1, 1986, to October 1, 1989, as well as the
referral sources used to recruit for each position, the number of
interviewees for each job (including gender, race or national
origin), as well as the referral source, gender, race or national
origin of the successful candidate. On February 23, 1990, the
licensee indicated that it hired a total of 14 persons (10 full­
time, 4 part-time) during the renewal year -- not six as it
originally reported on the renewal applications -- but did not
acknowledge or otherwise address the discrepancy between the hire
data on its renewal applications and that in the inquiry
response. Overall, it filled 28 full-time, including 24 upper­
level, vacancies during thj three-year period, including one
upper-level Hispanic hire. For its 28 jobs, the stations
reported 51 interviewees, including one Hispanic interviewee.
For 16 of the 28 hireees, the licensee ~ndicated that their
resumes were on file with the stations. KFUO/KFUO-FM failed to
identify recruitment contacts for each position, and the gender,
race or national origin of those interviewed.

13. We sent a further inquiry letter on April 23, 1992,
requesting the licensee to state specifically when it contacted
referral sources for its vacancies during the three-year period.
Also, we requested recruitment and hire data on each position
filled between November 1, 1989, through January 31, 1990, the
end of the license term.

14. By letter of May 12, 1992, the licensee answered our inquiry
stating that it doesn't "use outside recruitment sources for
every opening at the stations," because of the many unsolicited
applications received and because the rent-free agreement with
Concordia Seminary requires that it make special efforts to
employ seminary students and their spouses "without resort to
outside recruitment sources." Other than its regular contact

The resume for the Hispanic hiree was on file.

9 Of the 16 hirees whose resumes were on file or who were
referred by the staff, 12 hirees were for sales positions at KFUO­
FM. The stations indicate that during the license term the hirees
whose resumes were on file came directly from the International
Center of the Lutheran Church/Missouri Synod, or through referrals
by the Center/stations' employees.
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with The International Center of the Lutheran Church/Missouri
Synod (Lutheran Church headquarters), it appears that for eight
(29t) of 28 jobs filled from October 1, 1986, to October 31,
1989, throstations contacted one to three outside recruitment
sources, and for three (7St) of four vacancies filled between
November 1,1989, and January 3lt 1990, it contacted from one to
seven outside referral sources.

15. In a third letter to KFUO/KFUO-FM, we asked about the
stations' failure to address the discrepancy between the renewal
year hires reported on their renewal applications and those
reported on their inquiry responses. By letter of July 13, 1992,
the licensee provided a rationale for the discrepancy, stating
that it had a "net gain" of six persons during the period October

10 For three of the eight positions (program director (AM)
and two general managers (AM)) the licensee contacted The Lytheran
Witness. For an additional general manager vacancy (PM), the
licensee contacted ThtWtberan WitnesS and Broagcasting Mg,gaziM.
An announcer (AM) and a sales vacancy (FM) were recruited with the
St. Louis Broadcast Center. A sales job (FM) was announced at the
church headquarters and advertised in Broadcasting MagAzin~. A
final position, director of audio resources (AM), was advertised
in Lutheran publications.

The Lutheran Employment Project, a minority employment
clearinghouse, was generally contacted once in 1989 for referrals
for sales jobs, but it was never notified of a specific sales

.opening. Additionally, the licensee indicated that it has
contacted a Black Lutheran minister every year since 1988 to
request referrals for its file. It stated that the two or three
individuals referred by the minister applied "when the station was
not undertaking any hiring, and none of the individuals who
submitted resumes possessed skills needed for subsequently
available positions."

11 The licensee's three hires toward the end of the license
term for which it recruited with outside referral sources included
two secretaries (AM and FM, respectively) arid a newly created
service/maintenance position for which two Black females and one
Black male were hired. The Lutheran Employment Proj ect was
contacted for a secretarial position. The licensee used the
following seven recruitment sources, including four minority
specific sources, for an additional secretarial job and the
maintenance vacancy: St, Louis Lutheran, St. Louis Run, St. Louis
Post DiSPAtch, Lutheran Employment Proj ect, St. Louis American, St.
Louis Argus, and the Met~q Sentinel. The two positions were filled
on January 30 and January 31, respectively, two days before the
license term expired. The licensee did not conduct recruitment for
the fourth hire, an associate director of development for KFUO(AM)
for which a white male was hired.
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1, 1988, through Sept....r 30, 19'9. It indicates that it
erroneouely referred to this "net gain II when reporting the number
of per80us hired.

1'.. In a reply pleading, the NAACP argued that the licensee's
di8ct"imi~tory employment practices are evidenced by its
extremely· low minority employment and the near absence of
minority recruitment activity. It faults the licensee for its
failure to contact minority specific sources for upper-level
pdsitions~nd questions the stations' requirement for "Lutheran
training" and its minority statistics. The classical music
expertise criteria is "inherently discriminatory," states the
NAACP, because the licensee has failed to show the need for such
training. Lastly, it argues that the discrepancy in the renewal
year hire information was in the licensee's favor because six
hires, ul'llike the true number of hires, i...:..sL., 14, would be
perceivecias statistically insignificant, and that such a
discrepancy is a disqualifying misrepresentation.

17. Tbelicensee answered the NAACP'S reply comments en several
procedUral grounds. It also claimed that standard broadcasting
indust~ practice requires that salespersons at classical music
stations possess knowledge about the format. Lastly, it termed
its representation of the renewal year hires as six rather than
the actual 14, as an "understandable [albeit regrettable]" error.

18. In a fourth additional letter of inquiry to the licensee
(NovenIDer17, 1992), we asked for the duties and responsibilities
as. well as the qualifications of the persons hired for positions
from Octob~r 1, 1986, through October 1, 1989, which required
either theological training or classical music expertise. We
also questioned the licensee about the number of employees from
1987 to 1989 who were former employees of the International
Center of the Lutheran Church/Missouri Synod or employee
referralf;l. Additionally, we asked KFUO/KFUO-FM to explain how
its practice of not recruiting for positions due to its
agreeemertt with Concordia Seminary comports with its obligations
under our EEO Rule.

19. In its response of December 28, 1992, the licensee stated
that no resumes were on file for former employees, and submitted
the affidavit of its operations manager who stated that he
recalled that one announcer had experience as a volunteer at a
church "homeless" center; the other announcer attended Lutheran
schools and was "once employed at Church headquarters" where she
produced videos about the Lutheran Church. The licensee did not
explain exactly what theological training was required for its
announcing positions or how these two employees exhibited the

7



12

13

requisite skills and training prior to employment. 12

20. Also, no resumes were on file for its sales staff. However,
bas~d on the recollection of the operations manager, the licensee
asserted that many of the sales staff wer! knowledgeable about
classical music, "although not all were. If 3 The 1icensee did
not specify what constitutes classical music expertise or why the
requirement was apparently waived in some instances. KFUO/KFUO­
PM reported that at least 16 of 28 (57%) employees hired during
the thr4i!e-year review period were referred by the stations'
employees or 'lIre previous employees at the Church
heaQ.quarters.

21. The licensee stated that its hiring practices are consistent
with 'K;i,nasGarden( Ing. v. FCC, 498 F.2d 51 (D.C. Cir. 1974),
which exempts positions substantially connected with religious
programming from the Commission's affirmative action rule.
Moreover, according to the stations, "nearly all" of the jobs
taken by seminary students were exempt from the BEO Rule based on
K;i,ngs Garden and those that were not exempt were subject to
important financial considerations (~, the rental agreement).

III. DISCUSSION

880 :IJllpleaentation

22. OUr review indicates that the licensee made 32 full-time,
including 25 upper-level, hires from October 1, 1986, to January
31, 1990, for ICFuO/KFUO-FM combined. Of those hires, KFUO(AM)
had 14 vacancies (including eight upper-level jobs). The
licensee did not recruit for seven (50%) of the 14 jobs. Our
investigation reveals that it neglected to recruit for four of
those jobs due to its agreement with Concordia Seminary that, in
spite of our EEO Rule, the licensee would hire seminary students
and spouses without affirmative, outside recruitment. The
licensee seeks to excuse this arrangement by claiming financial
considerations. ~ paragraph 10, supra .. However, an

The stations indicate that 90% of the programming on
KFUO(AM) is religious.

We note the record reveals 14 sales hires during the
three-year period and our letter specifically requested the
classical music background of the persons hired for those sales
positions. The stations provided data' for only two of the 14
hires.

14 The stations explain that they are not "separate legal
entities" from the International Center of the Lutheran
Church/Missouri Synod. All of the stations' staff are also
employees of the Center.
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arr~gement, such as here, that results in lack of adherence to
our S~O requirements because a station is getting rent free
studio.s is unacceptable and contrary to our EEO policies.

23. The licensee filled an additional three unrecruited
positions by a walk-in applicant from the churc~ headquarters, a
former church employee and a former consultant. 5 For five (all
upper-level) of the seven jobs where limited recruitment was
performed (~note 10, supra), the licensee did not contact
recruitment sources likely to refer qualified minority
candidates. The licensee argues that, due to a lack of "Lutheran
training," minorities were deemed unqualified. We find the
licensee's argument without merit because the record does not
indicate that it~ used minority specific sources, or even
widely circulated general sources, for five of seven AM vacancies
where recruitment was performed. Recruitment was limited to ~
Lutijeran Witness, other Lutheran publications and the St. Louis
Broadcast Center. The licensee's conclusions about the
qualifications of minorities in its MSA are speculative because
it assumed its recruitment efforts would be unproductive without
conducting any meaningful recruitment.

24. Of the 14 AM vacancies, the only recruited positions filled
by Blacks were two lower-level jobs. These positions were opened
or created after the Commission initiated a more extensive review
of the stations' efforts and after the NAACP filed its challenge
to the renewal applications. Thus, the licensee made its first
efforts to recruit minority applicants only after its renewal
applications and EEO program were questioned rrd challenged and
then only for specific lower-level positions.

25. Of the 18 vacancies filled at KFUO(FM), 14 (78%) (all upper­
level) were unrecruited, including 12 sales jobs and two
announcing positions. The licensee claimed that it restricted
its recruitment efforts at KFUO(FM) because it required its sales
staff to have classical music expertise and it deemed only 2,693
Blacks in the St. Louis MSA (its Black listenership) had such
training. However, not all of the sales staff met the
requirement of classical music expertise and the licensee failed
to explain under what circumstances it waived this requirement.
Moreover, again the licensee has engaged in speculation about the
qualifications of minorities without having conducted any
recruitment. It appears that all of the 14 unrecruited positions

Two of the 14 jobs at KFUO (AM) were filled by church
contacts. Overall, 16 (50%) of 32 jobs at both stations were
filled with church referrals.

16 The secretarial and maintenance positions were filled
within the last two days of the license term which expired on
February 1, 1990. See note 11, supra.
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were filled by church employees or persons referred by church
employees. For the four remaining vacancies -- three upper­
level, one lower-level -- where the licensee did recruit, ~nly

the lowrf-level position was announced to a minority specific
source. It would appear that the licensee's reasons for its
failure to conduct recruitment at the FM station are inherently
discriminatory and n~f based on the results of any actual
recruitment efforts.

26. We conclude that the licensee's explanations and reasons for
. failing to recruit -- management turnover, classical music
expertise, "Lutheran training" and the seminary agreement -- are
unacceptable. The licensee cannot demonstrate one position prior
to November 1989, some three months prior to license term
expiration, where it used a referral source likely to attract
qualified minority applicants. Moreover, the record does not
reflect that the ~icensee ever satisfactorily explained what it
intended by its requirements of "Lutheran training" or
"classical music expertise" or that most of its hires met even
those requirements. These vague, unascertainable criteria had a
direct adverse impact on Blacks, foreclosing them initially from
any emploYment with the stations and, subsequently, from upper­
level emploYment. First, the fact that not all persons employed
in sales·positions had classical music expertise,at a minimum,
raises questions about the QQn2 fides of this criteria as a
justification for not recruiting Blacks. Second, the licensee
made no attempt to recruit minorities who did have classical
music training. Third, the licensee's use of statistics on
minorities with Lutheran training appears to evidence a pre­
conceived notion about the suitability of minorities to perform
certain jobs. Lastly, the licensee violated our EEO Ru~e in
deference to its agreement with Concordia Seminary to employ
seminary. students and their spouses. The agreement with the
seminary clearly abrogates our EEO Rule. As the court stated in
Kings Garden, "like any other group, a religious sect takes its
franchise 'burdened by enforceab~e public obligations' ... the
Constitution does not obligate the FCC to relinquish its
regulatory mandate so that religious sects may merge their
licensed franchises comp~etely into their ecclesiatical
structures. ,. Kings Garden, supra, at 60. See also Radio Milton,
~, 38 Fed. Reg. 20,939 (FCC 1973) (hearing designation order).
In view of all of the foregoing, it appears that substantial and

17 We note that the vacancy for a general manager for the
classical formatted station was recruited with The Lutheran
Witness, a religious publication.

18 Combined Annual Employment Reports from 1987 to 1990
(filed by May 31st in each year) show no Black employees in upper­
level positions in any year and no Blacks at all until the 1990
report filed for the renewal year.
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material questions of fact exi.t to whether the licensee's
emp.li~_,practice.... ducri..t..~CRY in violatiort of our EEO
$l.s''''?"C.F.R. § 73.2080. TheM qu••tionsmust be resolved in a
hea~ingprQceeding.

,- ',"

Ml,.........t.tio./L.aJt of CaDAIoI:
~~.. , ,

a'1..rn'its renew.l applications and supplement, it appears the
lipens~,Jnisrepre8entedcritical facts about its EEO program. In
response to our question regarding the number of total hires
(full-time and part-time) during the 12 months preceding renewal,
the, "licensee responded (in renewal applications' which were signed
bY'rt,he ,p.r.esident of the licensee organization, The Lutheran ,
Church/Missouri Synod) that it hired six persons. It repeated
that,lt",epresentation some three months later in its renewal
suppl~ment.. Then, after the Commission questioned the licensee
about its specific recruitment and hiring efforts during the
licep;s:e;t;erm, the licensee provided 'new information which
indicatedr'hires more than twice, the number originally reported.
However",·~FUO/KFUO-FM'neither specifically addressed its earlier'
misstatements nor offered any explanation for the material change
inip,formation submitted. Not until our third inquiry letter, in
which we specifically queried the licensee on the discrepancy,
did KFUO/KFUO-FM attempt an explanation. That explanation is not
dispositive of our concerns. It stated that it inspected records
and concluded that it had a' "net gain" of six hires. However,
the licensee did not provide any data or records to substantiate
how it ma<iLe.the calculation of six hires. Moreover, without the
challenge to its renewal applications, the licensee's recruitment
and.·b1re, record would have appeared much'better than it actually
was. Because we must rely on truthful reporting by our liceri$ees
in aS$essing the success of an EEO prClgtam,weare particularly
concerned· when ,we. find the actual number of hires is more than
twice the. :'number of hires repeatedly reported. ~ Dixie'
BrQadcasting, Inc., 7 FCC Red 5638 (1992); WXBM-FM, Inc.', 6 FCC
Red 4'782,(1991) •

28. Moreover, the licensee has been less than forthcoming in
responses to inquiries regal:i'ding the specifics of its EEO
outreach efforts. It appears that the licensee lacked candor in
its representation of its recruitment' program. In its renewal
applications, the licensee stated that it recruited for vacancies
as they oecured and that they actively sought female and minority
referrals.' '.

29. To the contrary, it appears that KFUO!KFUO-FM's license term
recruitment efforts were severely limited. It mailed a general
recruitment letter to nine referral sources approximately two and
a halfmonths'prior to renewal. Additionally, the record reveals
thatonly,11 of 32 jobs (34%) received recru.itment and that
minority specific sources were used principally in the last three

11
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montJ:us.of tne lieenlle term for only lower-level positions .. The
license renewal applications were. silent regarding the agreement
with Concordia seminary as well as the licensee's requirements
for Lutheran and clas.ical music training. Moreover, its general
recruitment letter did not indicate that prospective applicants
should have such training. In fact, the licensee did not reveal
these important factors about its recruitment program until it
filed it. opPOsition to NAACP's petition. Without the challenge
to.itsrenewal .pplications, the licensee's true BEC program and
policies m~ght not have been ascertained.

30., Finally, .it appears that the stations misrepresented their
requirement of cla.sical music expertise for its sales Ipositions
at KBUO (FM). The licensee described at length the scaredty of
qualified minorities for sales vacancies; however, the record
failsto.demon.trate that all, or even most, salespersons hired
during the license term met that requirement. Based on the
fo~egoin9, we conclude that a substantial and material question
of fact exists as to Whether and to what extent the licensee
engagedinmis:repre..ntation or lack of candor with respect to
responses to Commi••ion inquiries regarding the above matters in
violatIon of .Section 73.1015 of the Commission's Rules, 47 C.F.R.
§ 73.1015.

IV. COMCLV8IOII

31 •. Based on the foregoing, we conclude that the licensee's
submissions raise substantial and material questions of fact as
to whether, in light of its inconsi8t.nt and erroneous responses,
alongwi'th its failure to establish and maintain an equal
opportunity policy, the licensee complied with Section 73.2080 of
the Commission's Rules, 47 C.F:R. § 73.2080; and whether it
misrepresented or lacked candor in providing information to the
Commission concerning its recruitment and employment history and
practices. We conclude that KFUO!KFUO-FM's renewal applications
should be designated for hearing.

V. OJtDDIHG CLAUSaS

32. Accordingly,. IT ISORDftm) that, pursuant to Section 309(e)
oltbe Communications Act of 1934, as amended, 47 U.S.C.
§ 3Q9(e), the above-captioned applications ARB DUIGNA'Bn POR
Jl1IARINQ to·be held before an Administrative Law Judge at a time
and place to 'be specified in a subsequent Order, upon the
following issues:

(1) To determine the extent to which the licensee of
StationsKFUO!KFUO-FM complied with the affirmative
action provisions specified in Section 73.2080(b) of the
Commission's Rules, 47 C.F.R. § 73.2080;
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(2) ·To deteratne ..tiler the licensee of Stations
~FUO/KPUO-PM ..... misrepresentations of fact or was
lacking in c~ in violation of Section 73.1015 of

. the ComIIli..i.on'. Rules, 47 C.F.R .. § 73.1015,
with regard to the stations' EEO program and documents
submitted in support thereof;

(3) To determine whether, in light of evidence adduced
pursuant to the foregoing issues, a grant of the
Subject license renewal applications would serve the
pUblic interest, convenience and necessity.

33. .%.'.1.' IS POR't1DlR oJU):lltm ,that, in accordance with Section
30SHe} . of the C01lU1)unications Act, as amenQed, the burde·n of
p;t;'oce~ding with the introduction of the evidence upon issues (I),
(2), and (3) and the burden of proof with respect to all issues
shall .. be upon the licensee The Lutheran Church/Missouri Synod.

34 .. , ~'1' IS PUaTHIR ORD....D that the Missouri State Conference of
Branches of the NAACP and its St. Louis branch are made parties
to the hearing ordered herein.

35. IT IS PURTBKR ORDBRED that, to avail themselves of the
oPPo+tunity to .be heard, the parties respondent herein shall,
pursuant to Section 1.91(c) and Section 1.221(c) of the
Commission'S Rules, 47 C.F.R. Sections 1.9,1.(c) and 1.221 (c), in
person or by attorney, file with the Commission, in triplicate,
within twEanty (20) days of the mailing of this Order, a written
appearance' stating an intention to aJi>pe'ar on the date fixed for
the hearing and present evIdence on" the Issues specified in this
Order. If the licensee fails to file a written appearance within
the time specified, or within 20 days of the mailing of this
Order, files· a written statement expressly waiving its right to a
hearing, the licensee's right to a hearing SHALL BE DEEMED TO BE
WAIVBD. In the event the right to a hearing is waived, the
Presiding Judge, or the Chief Administrative Law Judge, if no
President Judge has been designated, SHALL TERMINATE the hearing
proceeding with respect to the licensee and CERTIFY such portion
or all of the case to the Commission in the regular course of
business, and an appropriate Order shall be entered. See 47
C.F.R. § 1.92(c} and (d).

36. IT IS ll'tFRTJID ORDBRBD that The Lutheran Church/Missouri
Synod shall, pursuant to Section 311(a) (2) of the Communications
Act of 1934, as amended, 47 U.S.C. § 311(a) (2), and Section
73.3594 of the Commission's Rules, 47 C.F.R. § 73.3594, give
NOTICB of the hearing within the time and in the manner
prescribed and shall ADVISB the Commission of the publication of
such notice as required by Section 73.3594(g) of the Commission'S
rules.
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37. IT IS PURTBBa OIDIaBD that irrespective of whether the
hearing record warrants an Order denying the renewal applications
of The Lutheran Church/Missouri SYnod for Stations KFUO/KFUO-FM,
it shall be determined, pursuant to Section 503(b) of the
Cc:>mmunications Act of 1934, as amended, whether an oma paR
~,.%TttaB in an amount not to exceed $250,000, shall be issued
against 'the Lutheran Church/Missouri Synod for the willful and/or
repeated violations of Commission Rules Section 73.2080
(establishing and maintaining an affirmativeaetion policy) and
Section 73.1015 (submitting truthful statements to the
Commission) .

38. IT IS Oan.aaD that, in connection with the possible
forfeiture liability noted above, this document constitutes
notice pursuant to Section 503(b) (3) of the Communications Act of
1934, as amended. The Commission has determined that, in every
case designated for hearing involving revocation or denial of
assignment, transf.eror renewal of license for alleged violations
which also come within the purview of Section 503 (b) of the
Communications Act of 1934, as amended, it shall, as a matter of
course, include this forfeiture notice so as to maintain the
fullest possible flexibility of action. Accordingly, we stress
tha,t the inclusion of this notice is not to be taken as in any
way indicating what the initial or final disposition of this case
should be.

39. IT IS PURTBBR ORD..BD that the Acting Secretary shall send
by Certified Mail -- Return Receipt Requested -- one copy of this
Order to each of the parties to this proceeding.

~..
' . COl.~..1IX9ATION'S

Ljf I +: '-~
ti~ am t: caton
Acting Secr~tary
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CODauJ:ri~ Sta~of C' It1, r J_. B. Que110

lara App1iaatiou of ,.. ~ ClNZ'ah/Ki••ouri
SyDCid Por a 1 of Lia••" of St:atioa. KJ'UO/ltl'VO-I'II
ClaytOil, Mi••ouri

It is with a heavy heart that I concur in this decision.
While I recognize that the facts in this case legally support
designation of the renewal applications of Stations KFUO/KFUO-~M

for hearing, I nonetheless write separately to emphasize that I
viewed this case with a careful eye, ever watchful of the fragile
relationship between broadcasters and the federally-licensed
spectrum on which they rely. Designation for hearing in my mind
is, and will remain, a last resort only for the most serious of
cases.

In this case, the licensee argued that its formats require
that all upper-level positions be filled with persons with
classical music expertise or theological training. Yet the
licensee was unable to explain specifically why such a background
was necessary to the performance of each upper-level job at the
stations. Indeed, it appears that in some instances these jobs
were filled by non-minority candidates who had neither classical
music nor theological training.

I was also troubled by the license. entering into an
agreement with Concordia Seminary to provide broadcast training
to seminary students and their spouses in exchange for rent free
studios. This agreement, which was only brought to the
Commission'S attention in response to extensive inquiries,
appears to be diJ:ectly contrary to our EEO rule. This rule
requires licensees to establish and maintain a program reflecting
positive and continuing efforts to recruit, employ and promote
qualified women and minorities.

Finally, I am concerned with the discrepancy between the
. renewal year hires reported on the station's renewal applications

(6) and those reported on their inquiry responses (14)'"
especially in light of the fact that this "error" was in the­
licensee's favor.

In light of the above, I am compelled to concur with my
colleagues in designating the renewal applications of KFUO/KFUO­
FM for hearing.


